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Abstract

IPR is an acronym that hardly needs to be expandeddays.
Everyone, who matters in scientific circles, iskitag about
intellectual property rights and the importance pobtecting
scientific discoveries, with commercial potentiala tight maze
of patents. These rights are awarded by the Statk ame
monopoly rights implying that no one can use theghts
without the consent of the right holder. It is imamt to know
that these rights have to be renewed from timeirte tfor
keeping them in force except in case of copyrighd @rade
secrets. In India, Software Patent Law is undefiaed has not
caught up with the rapid pace of technological gearBeing a
new territory, Indian law-enforcing authorities de® address
many gray areas and because of absence of coravetefor
protection of personal information over the Net, sikems
essential to formulate the scope of an individuatiformation
rights," that is, the rights that individuals irdia should possess
regarding their personal information over the Nagattis
scattered about in various databases. This pafar égtempt to
analyze the Intellectual Property Rights (IPR), naiily
Copyrights and Patents in India and further it wred the
protection available to domain name holders unberlaws of
India.

Keywords: IPR, Copyrights,
Trademark law, DNS
Introduction

Patents, Domain

Intellectual property (IP) is a term referring tonamber of
distinct types of creations of the mind for whictojperty rights
are recognized—and the corresponding fields of lader
intellectual property law, owners are granted ¢er&xclusive
rights to a variety of intangible assets, such asical, literary,
and artistic works; discoveries and inventions; amdrds,
phrases, symbols, and designs. Common types dfeitteal
property include copyrights, trademarks, patentsjustrial
design rights and trade secrets in some jurisdistidPR are
largely territorial rights except copyright, whids global in
nature in the sense that it is immediately avadaibl all the
members of the Berne Convention [1]. These riglesasvarded
by the State and are monopoly rights implying thatone can
use these rights without the consent of the righitidr. It is
important to know that these rights have to be wegkefrom
time to time for keeping them in force except inseaof
copyright and trade secrets. IPR have fixed terncepix
trademark and geographical indications, which caaveh
indefinite life provided these are renewed aftstipulated time
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specified in the law by paying official fees. Trasecrets also
have an infinite life but they don't have to beeard. IPR can
be assigned, gifted, sold and licensed like angrofitoperty.
Unlike other moveable and immoveable propertiessehrights
can be simultaneously held in many countries atsdme time.
IPR can be held only by legal entities i.e., wheoehthe right to
sell and purchase property. In other words antutgin, which
is not autonomous may not in a position to own réelliectual
property. These rights especially, patents, copysigindustrial
designs, IC layout design and trade secrets axciagsd with
something new or original and therefore, what i®vn in
public domain cannot be protected through the sighéntioned
above. Improvements and modifications made overwkno
things can be protected. It would however, be fpbsg0 utilize
geographical indications for protecting some adtice and
traditional products.

Literature Review

Copyright law entered India in 1847 through an émeaot
during the East India Company's regime. Accordmthe 1847
enactment, the term of copyright was for the lifeti of the
author plus seven years post-mortem. But in no casél the
total term of copyright exceed a period of fortyetwears [2].
The government could grant a compulsory licenspuiolish a
book if the owner of copyright, upon the death loé &uthor,
refused to allow its publication. The act of infiement
comprised in a person’s unauthorized printing ofopyright
work for (or as a part of attempt of) "sale hire,exportation”,
or "for selling, publishing or exposing to saletore". In 1914,
the then Indian legislature enacted a new Copyrigtitwhich
merely extended most portions of the United Kingdom
Copyright Act of 1911 to India. The 1914 Act wasntioued
with minor adaptations and modifications till th@5¥ Act was
brought into force on 24 January 1958 — very shatfter the
attainment of independence. The Indian Copyright 2857
(“the 1957 Act”) repealed the Indian Copyright AQ14 (“the
1914 Act”) which had virtually incorporated the waof the
Imperial Copyright Act 1911. The revision of the 149 Act
occurred within a mere seven years of independghce
Intellectual Property Rightsover Internet

After the advent of Internet most of the corporhttllectual
Property are held in the digital form as it proadaffordable
access of all the IPR resources to the publicrgelaHowever,
internet has also made infringement of IPR, in ipakir
copying of Copyright material easy and simple inétris being
termed as the world’s biggest copying machine. dntias
specific legislations to deal with various kinds &®PR
infringement however these legislations are nofmupd to deal
with some of the modern day copyright violationsheT
Copyright Act, 1957 prohibits reproduction of thepgrighted
work in any material form including the storing fin any
medium by electronic means, by any unauthorizedgrebut is
incapacitated to deal with illegal duplication, ionfation,
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distribution and sale of pirated music as it becemficult to

trace the location of information [3].

In this scenario, where sharing of information ampeople has
become the major function of the internet, the pegyeer file

sharing services provided by various websites,idigk deep
linking, framing and other innovations which haveanged the
way people share information over the world widebweave
given rise to a legal controversy. While the usdra/nloading
music, software, computer games and other copwightaterial
are held liable for direct copyright infringemerthe service
providers go scot free as the existing Copyright Aas no
provision for making a service provider liable imch a
situation. The rapid dissemination of data over theernet
means that one has to spend a lifetime and forttacking

down copies of the work that infringes those rigldentifying

the infringer and litigating in each concern juigin.

The protection to computer software is derived @fuivo Acts,
the Indian Copyright Act, 1957 and the IT Act, 200¢hile the
Copyright Act grants protection to the computergoamn as it is
granted to other forms of copyrighted work, thehteslogical
and complex nature of the computer programs catls
technically effective protection.

The Indian Copyright Act, 1957 accords a speciatust to
computer software as compared to other forms ojrigipted
work [6]. The Copyright Act regards the computeograms as
literary works and in addition to the general eszole rights
provided to other literary works, it grants extmioary
exclusive rights to the owners of the computer paot like
right to sell or offer for sale, and the right twggon commercial
rental or offer for commercial rental. The Act ledso exempted
computer programs from ‘fair dealing exceptione(iprivate
use for research, criticism or review of that workany other
work) which is available in case of other copyrigidrks. The
IT Act, 2000 provides for punishment for tamperiwgh the
‘source code’ of a computer program but this pridd@capplies
to computer source codes ‘which are required tokéyet or
maintained by law for the time being in force'. Hen the
protection accorded by the IT Act is only for ‘soeircode’ of
computer programs of government agencies and tberce
code’ of computer programs of private users stiiand
unprotected.

Copyrights

Copyright is a right, which is available for creafian original
literary or dramatic or musical or artistic workin€matographic
films including sound track and video films andamlings on
discs, tapes, perforated roll or other devices @reered by
copyrights. Computer programs and software arereovender
literary works and are protected in India underycights. The
Copyright Act, 1957 as amended in 1983, 1984, 19994 and
1999 governs the copyright protection in India [Bhe total
term of protection for literary work is the auth®tife plus sixty
years. For cinematographic films, records, photogsa
posthumous publications, anonymous publication, ke/oof
government and international agencies the ternd igeirs from
the beginning of the calendar year following tharym which
the work was published. For broadcasting, the ter26 years
from the beginning of the calendar year followirg tyear in
which the broadcast was made. Copyright gives ptiote for
the expression of an idea and not for the ide.itSer example,
many authors write textbooks on physics coveringious
aspects like mechanics, heat, optics etc. Evengthdhese
topics are covered in several books by differerth@s, each

f

author will have a copyright on the book written tuyn / her,
provided the book is not a copy of some other bpoklished
earlier. India is a member of the Berne Conventiam,
international treaty on copyright. Under this comien,
registration of copyright is not an essential reguient for
protecting the right. It would, therefore, meantttiee copyright
on a work created in India would be automaticallyd a
simultaneously protected through copyright in &k tmember
countries of the Berne Convention. The moment agira
work is created, the creator starts enjoying theydght.
However, an undisputable record of the date on hwhiavork
was created must be kept. When a work is publishigu the
authority of the copyright owner, a notice of cdgit may be
placed on publicly distributed copies. The use opyight
notice is optional for the protection of literanychartistic works.
It is, however, a good idea to incorporate a cajrnotice. As
violation of copyright is a cognizable offence, thatter can be
reported to a police station. It is advised thajigteation of
copyright in India would help in establishing ther®rship of
the work. The registration can be done at the ©fia¢ the
Registrar of Copyrights in New Delhi. It is alsolie noted that
the work is open for public inspection once the yight is
registered. Computer program in the Copyright Aas ibeen
defined as a set of instructions expressed in wocdsles,
schemes or any other form, including a machineakkd
medium, capable of causing a computer to perfoqparécular
task or achieve a particular result. It is obvitheat algorithms,
source codes and object codes are covered ingfifgtn. It is
advisable to file a small extract of the computergoam at the
time of registration rather than the full progrdinis important
to know that the part of the program that is nobgédiled could
remain a trade secret of the owner but would havbet kept
well guarded by the owner. It may be noted that poater
programs will become important in the area of miedis when
one talks about codification of DNA and gene seguen
Generally, all copyrightable expressions embodied a
computer program, including screen displays, awegtable.
However, unlike a computer program, which is arditg work,
screen display is considered an artistic work aherefore
cannot be registered through the same applicat®nthat
covering the computer program. A separate applinagjiving
graphical representation of all copyrightable eletaeof the
screen display is essential. In the digital erapydght is
assuming a new importance as many works transdtedgh
networks such as databases, multi media work, music
information etc. are presently the subject matt@opyright.

Coverage provided by copyright

(i) Literary, dramatic and musical work. Computer
programs/software is covered within the definitioh literary
work.

(ii) Artistic work

(iif) Cinematographic films, which include soundat¢k and
video films.

(iv) Recording on any disc, tape, perforated rolbther device.

Infringement of copyright

Copyright gives the creator of the work the rightréeproduce
the work, make copies, translate, adapt, sell w& gh hire and
communicate the work to public. Any of these atig& done
without the consent of the author or his assigseeonsidered
infringement of the copyright [7]. There is a pien of ‘fair

use’ in the law, which allows copyrighted work te bsed for
teaching and research and development. In othedsvmaking

hitp://www .ijddhrjournal.com.

(O)Int. J. of Drug Discovery & Herbal Research



| SSN: 2231-6078

| NTERNATIONAL JOURNAL OF DRUG DISCOVERY AND HERBAL RESEARCH (IJDDHR)

1(3): July-September: (2011), 144-149

Musyuniet al.

one photocopy of a book for teaching students mety be
considered an infringement, but making many phaqi@s for
commercial purposes would be considered an infrivegg.
There is one associated right with copyright, whkknown as
the ‘moral right’, which cannot be transferred asdhot limited
by the term. This right is enjoyed by the creator dévoiding
obscene representation of his /her works. Followdnts are
considered infringement of copyrights:-
(a) In the case of literary, dramatic or musicatkymot being a
computer program----

(i) To reproduce the work in any matefiam including the
storing of it in any medium by electronic msan

(i) To issue copies of the work to the public ma&ing copies
already in circulation;
(i) To perform the work in public, or communicaieto the
public;
(iv) To make any cinematography film or sound reaog in
respect of the work;
(v) To make any translation of the work; to makg adaptation
of the work;
(vi) To do, in relation to a translation or an at#ion of the
work, any of the acts specified in relation to therk in Sub-
clauses (i) to (vi);
(b) In the case of computer program
(i) To doany acts specified in clauses (a);
(i) To sell or give on hire, or offer for sale bhire any copy of
the computer program, regardless of whether supi bas been
sold or given on hire on earlier occasions;

Transfer of copyright

The owner of the copyright in an existing work gogpective
owner of the copyright in a future work may assignany
person the copyright, either wholly or partiallytime following
manner.

i. For the entire world or for a specific countnyterritory; or

ii. For the full term of copyright or part thereai;

iii. Relating to all the rights comprising the cojght or only
part of such rights.

Special provisionsfor computer programs

Following tasks will not be considered infringemestthey are
legally allowed under the

Indian laws:-

the doing of any act necessary to obtain infornmeéissential for
operating inter-operability of an independentlyateel computer
program with other programs by a lawful possessbrao
computer program provided that such information nist
otherwise readily available;

(ithe observation, study or test of functioningtbé computer
program in order to determine the ideas and priesipvhich
underline any elements of the program

(i)while performing such acts necessary for thacfions for
which the computer program was supplied;

(i) The making of copies or adaptation of the cartgys program
from a personally legally obtained copy for non-coencial
personal use. One of the important requirementpfright is
that the work / expression should be fixed in ayiiale medium
for copyright protection. Protection attaches awttically to an
eligible work of authorship, the moment the worlsidficiently
fixed. A work is fixed when it is sufficiently permnent or stable
to permit it to be perceived, reproduced, or otlssw
communicated for a period of more than a transitmsation. A
work may be fixed in words, numbers, notes, soupadures,

or any other graphic or symbolic indicia; may beberlied in a
physical object in written, printed, photographegulptural,
punched, magnetic, or any other stable form; and rfe
capable of perception either directly or by mearsny machine
or device now known or later developed. Basicdhg fixation
of a work should allow perceiving, reproducing, or
communicating the work either directly or thorougbme
machine. For instance, floppy disks, compact d{&i3s), CD-
ROMs, optical disks, compact discs-interactive (ISP-digital
tape, and other digital storage devices are abllstéorms in
which works may be fixed and from which works mag b
perceived, reproduced or communicated by meansnedchine
or device. A simultaneous fixation (or any othesafion) meets
the requirements if its embodiment in a copy or rggram
record is "sufficiently permanent or stable to périnto be
perceived, reproduced, or otherwise communicateé fperiod
of more than transitory duration.”"Works are not fisigntly
fixed if they are "purely evanescent or transiéntfiature, "such
as those projected briefly on a screen, shownreleicglly on a
television or cathode ray tube, or captured monméytm the
‘memory' of a computer.” Electronic network transsions from
one computer to another, such as e-mail, may cgdjde on
each computer in RAM (random access memory), batt hlas
been found to be sufficient fixation.

Domain Protection and Privacy

Internet technology facilitates the gathering ofspeal data.
But this also brings a possibility of a threat be tprivacy of a
cyber consumer or netizens. With the boom in onBeevice
provider companies in India, misusing of the pessatata of a
cyber consumer has become a major menace. Hovibeeg, is
no specific legislation to protect the personaladat a person
though to a little extent protection may be givemder the
Copyright Act, 1957.

With US and EU having strict policies relating tavacy and

protection of personal data, it becomes very imgydrfor India,

considering the inflow of foreign investments ariden business
opportunities, to have specific data protection pridacy laws.

The Information Technology Act protects privacyhtig only

from government action and its unclear if such getion can be
extended to private actions as well.

The absence of data protection and privacy lawdiss been
creating obstacles for Indian companies while dgaWith the
EU as the data protection directives require a \gh level of
protection [2]. India needs to adapt to the chaggieeds of the
time and provide for a comprehensive data protectegime
which will not only help in gaining consumer corditte but
also increase the amount of business that India® Bérvice
providers receive from the EU.

Domain Name Protection in India

The original role of a domain name was to provideaddress
for computers on the Internet. The Internet haswewer,

developed from a mere means of communication tadenof
carrying on commercial activity. With the increasef

commercial activity on the Internet, a domain nasalso used
as a business identifier. Therefore, the domainenawot only
serves as an address for Internet communication atmd
identifies the specific Internet site. In the comeoma field, each
domain name owner provides information/servicesickvtare
associated with such domain names. Domain namessackin
various networking contexts and application-specifiaming
and addressing purposes. A domain name is an figetitbn
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label to define a realm of administrative autonosythority, or
control in the Internet, based on the Domain NanysteBn
(DNS). The Domain Name Systems (DNS) is a hierasthi
naming system for computers, services or any resour
participating in the internet. It associates difar information
with domain names assigned to each of the partitsp®omain
names are also used as simple identification latoeisdicate
ownership or control of a resource. Such exampleshe realm
identifiers used in the Session Initiation Proto¢SIP), the
Domain keys used to verify DNS domains in e-maiteyns,
and in many other Uniform Resource Identifiers (§)RThus,
Domain name is the address of a web site thaténded to be
easily identifiable and easy to remember, such a®g.com.
These user-friendly addresses for websites helpnemin
computers and people on the Internet. Becausedtegasy to
remember and use, domain names have become busin
identifiers and, increasingly, even trademarks thelaes, such
as amazon.com. By using existing trademarks foralomames
— sony.com, for example — businesses attract patenistomers
to their websites.

Domain Name & Intellectual Property Rights

Domain Names and Intellectual Property rights liasthe

understanding of Intellectual Property Rights. llettual

property (IP) is legal property right over creasoof the mind,
both artistic and commercial, and the correspondielgls of

law. Under intellectual property law, owners ararged certain
exclusive rights to a variety of intangible asssetsgh as musical,
literary, and artistic works; ideas, discoveriesl anventions;
and words, phrases, symbols, and designs. Theleictighl

property rights provide creators of original worksonomic
incentive to develop and share ideas through a fadfmn
temporary monopoly.

Originally, Domain Names were conceived and intende
function as an address, but with an increasing mumob cases
of registered domain names being illegally occup(egber
squatting), it has posed additional problems in towhandle
trademark disputes in cyberspace. Cyber squatsranaffence
relates to the registration of a domain name byemtity that
does not have an inherent right or a similar orniidal
trademark registration in its favour, with the solew and
intention to sell them to the legitimate user iarto earn
illegal profits. An address in the cyber-spacenipérative in the
new e-economy for companies and individuals to bsily
traceable by their consumers with the emergendbeofnternet
as an advertising forum, recruiting mechanism, iawadketplace
for products and services whereby companies douminbss
have a strong desire to register domain names tkitheir
products, trade names or trademarks. For examplagrs of
famous trademarks, such as Haier, typically registeir
trademarks as domain names, such as www.haierDomain
names may be valuable corporate assets, as thditafac
communication with a customer base. With the adearent of
Internet communication, the domain name has atfa@semuch
legal sanctity as a trademark or trade name ardefibre, it is
entitled to protection.

Another issue is the registration of names of paphtands with
a slight spelling variation like pesi.com and raddm for the
sole purpose of diverting traffic to their websiteough typing
errors. ‘A significant purpose of a domain namiglentify the
entity that owns the website.” In Rediff Communioas Ltd. v.
Cybertooth & Another the Bombay High Court whileagting
an injunction restraining the defendants from udimg domain

name ‘RADIFF’ or any other similar name, held thdien both
domain names are considered there is every pagsiloif
internet users being confused and deceived inteviey that
both domain names belong to one common source
connection although the two belong to two differgetrsons.
Again the website using the domain name, ‘Naukam.cwas
held to be confusingly similar to that of the ptiin
‘naukri.com’, with a different spelling variant ablishing prima
facie inference of bad faith.

Domain Name Protection: Legal Aspect

The constant increase in the use of internet fanmercial
purposes has greatly increased the level of cybemes and
other internet related offences. Thus, the legaigation of such
domain names is a serious issue which must be déthlt In
order to do so, the Internet Corporation for AssdjiNames and

Nmbers (‘ICANN’), a domain name regulatory authgri

adopted a Uniform Domain Name Dispute ResolutioficiPo
(‘UDRP"), which is incorporated into the Registoati
Agreement, and sets forth the terms and conditiams
connection with a dispute between the registradt @amy party
other than the registrar over the registration aisé of an
Internet domain name registered. Upon entering ihe Core
Registration Agreement with ICANN while registeriaglomain
name, one agrees to submit to proceedings commaunuder
ICANN'’s Uniform Domain Name Dispute Resolution Rgli

According to the ICANN policy, the registration af domain
name shall be considered to be abusive when alfall@ving

conditions are met:

(&) The domain name is identical or misleadinglyikir to a
trade or service mark in which the complainant rigtsts.

(b) The holder of the domain name has no righttegitimate
interests in respect of the domain name; and

(c) The domain name has been registered in bdd fait

The term ‘bad faith’ does not simply mean bad judgtrbut it
implies the conscious doing of a wrong with a distsi
purpose. In order to prove bad faith, the following
circumstances, if found, are sufficient evidencebafl faith
registration:

(a) When there is an offer to sell, rent or otheenfransfer the
domain name to the owner of the trademark or semiark, or
to a competitor of the complainant for valuable sidaration.

(b) When the respondent registers the domain nanceder to
prevent the owner of the trademark or service miadn
reflecting the mark in a corresponding domain napmeyided
that you have engaged in a pattern of such conduct.

(c) When by using the domain name, a party hasiateally
attempted to attract, for commercial gain, interasérs to its
website or other online location by creating a lik@od of
confusion with the trade or service mark of the ptaimant.

INTA has consistently sought to protect domain ranmethe
cyberspace in the same way as in any other meditheze
domain names can and often do work as trade maiksthe
very same reason, INTA seeks to achieve the foligwsix
objectives:

(a) Establishment of specific minimum standards domain
name registration;

(b) A publicly accessible domain name databasechvbontains
up-to-date and accurate contact information;

(c) A uniform and easy-to-use dispute resolutioficgowhich

renders administrative — not legal — decisions;
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(d) A reasonable mechanism whereby exclusions can bcommercial enterprise not only because it facdiathe ability

obtained and enforced for famous marks;

(e) A “go-slow” approach on the addition of new gea top-
level domains (“gTLDs"); and

(f) A voice for trademark owners in the formulatiohdomain
name policy.

INTA believes that when the above-mentioned sieotiyes are
achieved, it would safeguard the trademark rightsch in this
case would be the domain names.

Domain Name | ssues

With the advancement of e-commerce, the domain adrage
come to acquire the same value as a trademarkeobuhiness
name of a company. The value attached to domairesanakes
it lucrative for cyber criminals to indulge in domaname
infringements and the global nature and easieriaexpensive
procedure for registering domain names further lifatés
domain name infringements. When a person gets aidomame
registered in bad faith, i.e. in order to make hpgefits by
registering a domain name corresponding to a traderof
another person, with an intent to sell the domame to the
trademark owner at a higher price, such activigies known as
cyber squatting. The IT Act does not deal with dleenain name
issues. In India the domain name infringement casesdealt
with according to the trademark law. The issue eomiag
protection of domain names came up before the SgKEourt
of India in the case of Satyam Infoway Ltd. vsyBét Solutions
P. Ltd (2004(28) PTC 566)The court, in an authoritative
decision has held that internet domain names deauto the
same legal norms applicable to other IntellectuapPBrties such
as trademarks. It was further held by the Supremet®f India
that: “The use of the same or similar domain namag aad to a
diversion of users which could result from suchrusistakenly
accessing one domain name instead of another.ri&ysoccur
in e-commerce with its rapid progress and instaand(
theoretically limitless) accessibility to users ammbtential
customers and particularly so in areas of spedifierlap.
Ordinary consumers/users seeking to locate the tiume
available less than one domain name may be confiligbdy
accidentally arrived at a different but similar w&b which
offers no such services. Such users could well lodecthat the
first domain name owner had misrepresented its gt
services through its promotional activities and fing domain
owner would thereby lose their custom. It is appatberefore
that a domain name may have all the characterisfies trade
mark and could found an action for passing off."eTtourt
further held that there is no legislation in Inethich explicitly
refers to dispute resolution in connection with diimnames.
The operation of the Trade Marks Act, 1999 is aisb extra
territorial and may not allow for adequate prowetof domain
names. This does not mean that domain names ar& riog
protected legally to the extent possible under lafvpassing
off. However, with most of the countries providifay specific
legislations for combating and curbing cyber sqogit India
also needs to address the issue and formulate pegaisions
against cyber squatting. For settlement of Dispuféd’O has
introduced a new mechanism called
Corporation for Assigned Names and Numbers) fotlesaent
of disputes relating to domain names. As the e given
the right to file the case against the decisiothGENN in their
respective jurisdictions, the decisions of ICANNhi&ving only
persuasive value for the domain users. A domainenareasy to
remember and use, and is chosen as an instrument

of consumers to navigate the internet to find wielssthey are
looking for, but also at the same time, servesd@niify and
distinguish the business itself, or its goods awises, and to
specify its corresponding online internet locati@onsequently
where a domain name is used in connection withsinbss, the
value of maintaining an exclusive identity becorogtical. As
more and more commercial enterprises trade or tiseeheir
presence on the web, domain names have become andre
more valuable and the potential for dispute is hiinereas a
large number of trademarks containing the same naame
comfortably co-exist because they are associatéu diiferent
products, belong to business in different jurigdits etc, the
distinctive nature of the domain name providing bglo
exclusivity is much sought after. The fact that pnannsumers
searching for a particular site are likely, in fivet place, to try
and guess its domain name has further enhancedatis. The
law does not permit any one to carry on his businessuch a
way as would persuade the customers or clientglie\ing that
the goods or services belonging to someone elsaiarer are
associated therewith. It does not matter whethetatier person
does so fraudulently or otherwise. The reasonsHwoaesty and
fair play are, and ought to be, the basic poliarethe world of
business. When a person adopts or intends to alopime in
connection with his business or services, whichaaly belongs
to someone else, it results in confusion and hapgmsity of
diverting the customers and clients of someone teldgimself
and thereby resulting in injury. Thus, a Domain Namquires a
strong, constant and instant protection under hé# tegal
systems of the world, including India. This can &ehieved
either by adopting harmonization of laws all oviee world or
by jealously protecting the same in the municigddeses by all
the countries of the world.

These rules indicate that the disputes may be bkroad
categorized as: A prior registrant can protectditgnain name
against subsequent registrants. Confusing simjlanitdomain
names may be a ground for complaint and simildstyo be
decided on the possibility of deception amongstepal
customers. The defenses available to a complaiet aso
substantially similar to those available to an actior passing
off under trademark law. As far as India is coneeirthere is no
legislation, which explicitly refers to dispute ohgion in
connection with domain names. But although the amsr of
the Trade Marks Act, 1999 itself is not extra temnial and may
not allow for adequate protection of domain nartt@s,does not
mean that domain hames are not to be legally pedeto the
extent possible under the laws relating to passiifign India,
the Trademarks Act, 1999 (Act) provide protection t
trademarks and service marks respectively. A clpseusal of
the provisions of the Act and the judgments givgrhe Courts
in India reveals that the protection available unthe Act is
stronger than internationally required and provided

Rule 2 of the UDNDR(Uniform Domain Name Dispute
Resolution) Policy requires the applicant to detearthat the
domain name for which registration is sought, doasinfringes

ICANN (Internetor violates someone else’s rights. Thus, if the @iormame,

proposed to be registered, is in violation of aeotherson’s
“trademark rights”, it will violate Rule 2 of theoRcy. In such
an eventuality, the Registrar is within his riglat tefuse to
register the domain name. This shows that a domaime,
though properly registered as per the requiremeht€ANN,

of
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still it is subject to the Trademarks Act, 1999 af person
successfully proves that he has ‘rights’ flowing ofithe Act.

The Conflict with Trademark Law
The most visible aspect of the domain name probiiasbeen

domain name under the Indian legal system is stagndn a
higher footing as compared to a simple recognitidnright
under the UDNDR Policy. The ramification of the deanarks
Act, 1999 are much wider and capable of conferrthg
strongest protection to the domain names in thédwdhe need

the tension between trademark law and domain namef the present time is to harmoniously apply thiegples of the

registration. This tension has been made visibleahyost of
well-publicized lawsuits between trademark ownersl dahe
holders of domain names corresponding to theiretratks [8].
In the notorious cases, domain name “squattersistergd
domain names corresponding to famous trademarksaungh t
to sell the domain names at a profit to the tradkroavners. In
other cases, disputes have arisen between paatieshaving a
colorable trademark-based claim to a given domaimen [8].
Numerous articles have been written addressing ténsion
between trademark law and domain name registraitthough
this is the most visible aspect of the probldrs,iif considered
in isolation, in some ways the least troubling. doairts have
begun the process of
implications of domain names. In some cases, domaines
have been transferred to the trademark owners ruhderies of
likelihood of confusion or trademark dilution.[9} bther cases,
the parties have settled, with the trademark gdigegaing to
the party with the trademark right. The legal syste gradually
effecting a rough accommodation between trademeank dnd
the domain name registration system. To be sueeptbcess is
slow and costly. However, as decisions become modely
publicized, litigation should decrease as the ggtfttrademark
holders are more clearly established. The one @frpatentially
serious conflict involves the geographic and subjeatter
scope of domain names. Whereas trademark law pesoine
limited concurrent use of the same trademark (iffedint
geographic areas or with different products andises ), the
domain. name system, as it is currently structupsamits no
concurrent use, since domain names are both uaigd@perate
worldwide. Thus, for example, a pizza shop in Neawéh and a
pizza shop in Seattle can both be called “BroadWwégza.”
Similarly, both Apple Record s and Apple Computan chare
the same “Apple” mark. There can be, however, oohe
apple.com. Although this inconsistency presentsestamsion, it
is certainly not irresolvable by the courts.[10]€eThourts, il
applying traditional trademark principles, may 1eeo this
tension in any one of a number of different wayse Tourts (1)
might require the registration of different typesnearks (e.g.,
apple computer.com and applerecords.com); (2) cawktd the
domain name to neither party, in order to reducesemer
confusion; (3) could award the domain name to theypthat
first registered it with NSI, or that first registel it federally
[11]. If the courts fail to set clear standardsn@@ss can step in
to clarify the rights of the respective parties.short, numerous
options exist. Trademark law can be adapted tah#t new
medium of the Internet.

Conclusion

The domain name problem is unique in many ways,tyey
be a precursor to future debates regarding techataadards.
As the Internet becomes more and more importaumdaily
lives, its methods of governance will come undesréasing
scrutiny. Issues that were once purely technical maw have
serious distributional consequences. Converselsyes that
were once purely substantive may soon have a tadwical-
standards component, as more and more Internetatiegu
becomes written into the underlying code. The mtide of

sorting through the trademar

trademark law and the provisions concerning thealomames.
It must be noted that the moment a decision isrgibg the
Supreme Court and it attains finality, then it b@es binding on
all the person or institutions in India.
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